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This	  presenta3on:	  

•  What’s	  inclusionary	  zoning?	  
•  Where	  did	  it	  come	  from?	  
•  Is	  inclusionary	  zoning	  a	  thing	  in	  Canada?	  

– Alberta,	  Manitoba,	  Ontario	  

•  What	  about	  B.C.?	  
•  Would	  it	  work	  here?	  	  



What’s	  inclusionary	  zoning?	  
•  What’s	  exclusionary	  zoning?	  

–  Zoning	  that	  excludes	  low	  and	  moderate	  income	  
residents	  

•  Unnecessarily	  large	  parcel	  areas	  for	  single	  family	  homes	  
•  Unnecessarily	  large	  minimum	  home	  sizes	  in	  residen3al	  
zones	  

•  Lack	  of	  mul3ple	  family	  residen3al	  zoning	  
•  Excessive	  zoning	  for	  non-‐residen3al	  land	  uses	  

•  Inclusionary	  zoning	  provides	  housing	  for	  low	  and	  
moderate	  income	  residents	  via:	  
–  Incen3ves	  like	  density	  bonuses	  
–  Mandatory	  inclusion	  of	  housing	  that	  low	  and	  

moderate	  income	  people	  can	  afford	  



Where	  did	  it	  come	  from?	  

There	  is	  not	  the	  slightest	  doubt	  that	  New	  Jersey	  has	  
been,	  and	  con7nues	  to	  be,	  faced	  with	  a	  desperate	  need	  
for	  housing,	  especially	  of	  decent	  living	  accommoda7ons	  
economically	  suitable	  for	  low	  and	  moderate	  income	  
families.	  The	  situa7on	  was	  characterized	  as	  a	  “crisis”	  
and	  fully	  explored	  and	  documented	  by	  Governor	  Cahill	  
in	  two	  special	  messages	  to	  the	  Legislature.	  
	  
Supreme	  Court	  of	  New	  Jersey,	  Mount	  Laurel	  I,	  1975	  



Where	  did	  it	  come	  from?	  
	  
The	  legal	  ques7on	  before	  us	  …	  is	  whether	  a	  developing	  
municipality	  like	  Mount	  Laurel	  may	  validly,	  by	  a	  system	  
of	  land	  use	  regula7on,	  make	  it	  physically	  and	  
economically	  impossible	  to	  provide	  low	  and	  moderate	  
income	  housing	  in	  the	  municipality	  for	  the	  various	  
categories	  of	  persons	  who	  need	  and	  want	  it	  and	  
thereby,	  as	  Mount	  Laurel	  has,	  exclude	  such	  people	  from	  
living	  within	  its	  confines	  because	  of	  the	  limited	  extent	  
of	  their	  income	  and	  resources.	  
	  
Supreme	  Court	  of	  New	  Jersey,	  Mount	  Laurel	  I,	  1975	  



Where	  did	  it	  come	  from?	  
It	  is	  plain	  beyond	  dispute	  that	  proper	  provision	  for	  
adequate	  housing	  of	  all	  categories	  of	  people	  is	  certainly	  
an	  absolute	  essen7al	  in	  promo7on	  of	  the	  general	  
welfare	  required	  in	  all	  local	  land	  use	  regula7on.	  Further	  
the	  universal	  and	  constant	  need	  for	  such	  housing	  is	  so	  
important	  and	  of	  such	  broad	  public	  interest	  that	  the	  
general	  welfare	  which	  developing	  municipali7es	  like	  
Mount	  Laurel	  must	  consider	  extends	  beyond	  their	  
boundaries	  and	  cannot	  be	  parochially	  confined	  to	  the	  
claimed	  good	  of	  the	  par7cular	  municipality.	  
	  
Supreme	  Court	  of	  New	  Jersey,	  Mount	  Laurel	  I,	  1975	  



Where	  did	  it	  come	  from?	  
It	  has	  to	  follow	  that,	  broadly	  speaking,	  the	  presump7ve	  
obliga7on	  arises	  for	  each	  such	  municipality	  
affirma7vely	  to	  plan	  and	  provide,	  by	  its	  land	  use	  
regula7ons,	  the	  reasonable	  opportunity	  for	  an	  
appropriate	  variety	  and	  choice	  of	  housing,	  including,	  of	  
course,	  low	  and	  moderate	  income	  housing,	  to	  meet	  the	  
needs,	  desires	  and	  resources	  of	  all	  categories	  of	  people	  
who	  may	  desire	  to	  live	  within	  its	  boundaries.	  
Nega7vely,	  it	  may	  not	  adopt	  regula7ons	  or	  policies	  
which	  thwart	  or	  preclude	  that	  opportunity.	  
	  
Supreme	  Court	  of	  New	  Jersey,	  Mount	  Laurel	  I,	  1975	  



Where	  did	  it	  come	  from?	  

	  
Our	  opinion	  is	  that	  Mount	  Laurel’s	  zoning	  ordinance	  is	  
presump7vely	  contrary	  to	  the	  general	  welfare	  and	  
outside	  the	  intended	  scope	  of	  the	  zoning	  power	  …	  
The	  Township	  is	  granted	  90	  days	  …	  to	  adopt	  
amendments	  to	  correct	  the	  deficiencies	  herein	  
specified.	  
	  
Supreme	  Court	  of	  New	  Jersey,	  Mount	  Laurel	  I,	  1975	  



Where	  did	  it	  come	  from?	  
AQer	  all	  this	  7me,	  ten	  years	  aQer	  the	  trial	  court’s	  
ini7al	  order	  invalida7ng	  its	  zoning	  ordinance,	  
Mount	  Laurel	  remains	  afflicted	  with	  a	  blatantly	  
exclusionary	  ordinance.	  Papered	  over	  with	  studies,	  
ra7onalized	  by	  hired	  experts,	  the	  ordinance	  at	  its	  
core	  is	  true	  to	  nothing	  but	  Mount	  Laurel’s	  
determina7on	  to	  exclude	  the	  poor.	  Mount	  Laurel	  is	  
not	  alone;	  we	  believe	  that	  there	  is	  widespread	  non-‐
compliance	  with	  the	  cons7tu7onal	  mandate	  of	  our	  
original	  opinion	  in	  this	  case.	  
	  
Supreme	  Court	  of	  New	  Jersey,	  Mount	  Laurel	  II,	  1983	  
	  



Where	  did	  it	  come	  from?	  

Proof	  of	  a	  municipality’s	  bona	  fide	  aVempt	  to	  provide	  a	  
realis7c	  opportunity	  to	  construct	  its	  fair	  share	  of	  lower	  
income	  housing	  shall	  no	  longer	  suffice.	  Sa7sfac7on	  of	  
the	  Mount	  Laurel	  obliga7on	  shall	  be	  determined	  solely	  
on	  an	  objec7ve	  basis:	  if	  the	  municipality	  has	  in	  fact	  
provided	  a	  realis7c	  opportunity	  for	  the	  construc7on	  of	  
its	  fair	  share	  of	  	  low	  and	  moderate	  income	  housing,	  it	  
has	  met	  the	  Mount	  Laurel	  obliga7on	  to	  sa7sfy	  the	  
cons7tu7onal	  requirement….	  
	  
Supreme	  Court	  of	  New	  Jersey,	  Mount	  Laurel	  II,	  1983	  



Where	  did	  it	  come	  from?	  

•  What	  is	  a	  municipality’s	  “fair	  share”	  of	  low	  and	  
moderate	  cost	  housing?	  
– New	  Jersey	  State	  Development	  Guide	  Plan	  SDGP	  

•  How	  can	  a	  municipality	  meet	  its	  obliga3on?	  
–  Remove	  excessive	  restric3ons	  and	  exac3ons	  
– Use	  affirma3ve	  measures	  
–  Zone	  for	  mobile	  homes	  
–  Provide	  “least	  cost”	  housing	  

	  
Supreme	  Court	  of	  New	  Jersey,	  Mount	  Laurel	  II,	  1983	  



Where	  did	  it	  come	  from?	  

•  Use	  Affirma3ve	  measures	  
• Subsidies	  including	  coopera3on	  with	  
developers	  in	  obtaining	  federal	  subsidies	  

• Inclusionary	  zoning	  devices	  
– Incen3ves	  
– Mandatory	  set-‐asides	  

	  
Supreme	  Court	  of	  New	  Jersey,	  Mount	  Laurel	  II,	  1983	  



Where	  did	  it	  come	  from?	  
Incen7ve	  zoning	  leaves	  a	  developer	  free	  to	  build	  only	  
upper	  income	  housing	  if	  it	  so	  chooses.	  …those	  
municipali7es	  that	  relied	  exclusively	  on	  such	  programs	  
were	  not	  very	  successful	  in	  providing	  lower	  income	  
housing.	  
	  
The	  use	  of	  mandatory	  set-‐asides	  is	  not	  without	  its	  
problems:	  dealing	  with	  the	  scarcity	  of	  federal	  subsidies,	  
maintaining	  the	  rent	  or	  sales	  price	  of	  lower	  income	  units	  
at	  lower	  income	  levels	  over	  7me,	  and	  assuring	  developers	  
an	  adequate	  return	  on	  their	  investments.	  
	  
Supreme	  Court	  of	  New	  Jersey,	  Mount	  Laurel	  II,	  1983	  



Where	  did	  it	  come	  from?	  

	  
Remedies	  for	  non-‐compliance	  with	  court	  order	  to	  
revise	  zoning	  ordinance	  to	  adequately	  provide	  for	  
low	  and	  moderate	  income	  housing:	  
•  Builder’s	  remedy	  
•  Revision	  of	  the	  zoning	  ordinance	  by	  the	  court	  
•  Appointment	  of	  panel	  of	  judges	  to	  handle	  all	  
Mount	  Laurel	  cases	  	  

	  
Supreme	  Court	  of	  New	  Jersey,	  Mount	  Laurel	  II,	  1983	  



Where	  did	  it	  come	  from?	  

	  
Roughly	  500	  communi7es	  in	  the	  United	  States	  
have	  developed	  inclusionary	  housing	  policies,	  
which	  require	  developers	  of	  new	  market-‐rate	  
real	  estate	  to	  provide	  some	  units	  that	  are	  
affordable	  to	  low-‐	  and	  moderate-‐income	  
residents.	  
	  
Lincoln	  Ins3tute	  of	  Land	  Policy,	  Inclusionary	  Housing,	  2015	  







Where	  did	  it	  come	  from?	  

	  
Called	  MIH	  and	  ZQA,	  short	  for	  Mandatory	  
Inclusionary	  Housing	  and	  Zoning	  for	  Quality	  and	  
Affordability,	  the	  new	  [New	  York	  City	  zoning]	  
codes	  for	  the	  first	  7me	  put	  affordable	  housing,	  
rather	  than	  building	  height	  or	  land	  use,	  at	  the	  
center	  of	  the	  new	  zoning	  regula7ons.	  
	  
“Zoning	  at	  100”,	  Planning	  January	  2017	  (APA)	  



Is	  inclusionary	  zoning	  a	  thing	  in	  
Canada?	  

•  Manitoba	  –	  permits	  municipali3es	  to	  require	  
affordable	  housing	  in	  new	  residen3al	  development	  and	  
exchange	  density	  bonuses	  for	  affordable	  housing	  
(since	  2013)	  	  

•  Alberta	  –	  Bill	  21	  (2016)	  will	  permit	  municipali3es	  to	  
require	  inclusionary	  housing	  as	  	  a	  condi3on	  of	  
obtaining	  a	  development	  permit	  or	  subdivision	  
approval	  

•  Ontario	  –	  Bill	  204	  (2016)	  mandatory	  inclusionary	  
housing	  policies	  in	  some	  official	  plans,	  others	  
discre3onary,	  plus	  concurrency	  requirements	  for	  
zoning	  regula3ons;	  no	  cash	  in	  lieu	  op3on	  permijed	  



What	  about	  B.C.?	  

 
Should Developers Meet Quotas for 
Affordable Housing Units? 
‘Inclusionary zoning’ has worked in US cities, but is 
tricky to get right. 
By Christopher Cheung  
13 Jan 2017 | TheTyee.ca 



Exclusionary	  zoning	  in	  B.C.	  

•  Minimum	  lot	  sizes	  for	  single	  family	  dwellings	  
•  Minimum	  sizes	  for	  single	  family	  dwellings	  and	  
mul3ple-‐family	  residen3al	  units	  

•  Lack	  of	  zoning	  for	  mul3ple	  family	  dwellings	  
•  Mobile	  home	  prohibi3ons	  and	  minimum	  
dwelling	  width	  requirements	  



Affordable	  housing	  in	  B.C.	  	  
municipal	  enabling	  legisla3on	  

•  OCP	  designa3on	  of	  5	  years’	  	  supply	  of	  land	  for	  
an3cipated	  housing	  needs	  –	  no	  reference	  to	  
whose	  housing	  needs	  

•  Mandatory	  policies	  in	  OCPs	  regarding	  affordable,	  
rental	  and	  special	  needs	  housing	  

•  Mandatory	  considera3on	  of	  effect	  of	  DCCs	  on	  
construc3on	  of	  “reasonably	  priced	  housing”	  

•  DCC	  waivers	  for	  “eligible	  development”	  including	  
various	  types	  of	  affordable	  housing	  

•  Permissive	  property	  tax	  exemp3ons	  for	  non-‐
profit	  housing	  corpora3ons	  



Affordable	  housing	  in	  B.C.	  
municipal	  enabling	  legisla3on	  

Authority	  to	  encourage	  or	  require	  affordable	  
housing:	  
ü Designa3on	  of	  affordable	  housing	  areas	  within	  
zones	  (with	  consent	  of	  property	  owner)	  

ü Housing	  agreements	  
ü Incen3ves	  to	  provide	  affordable	  housing	  

– Density	  bonuses	  
– Phased	  development	  agreements	  

? Mandatory	  set-‐asides	  





What	  about	  the	  zoning	  power?	  

	  

No	  person	  shall	  use	  any	  land,	  building	  or	  
structure	  for	  a	  mul7ple	  family	  residen7al	  use	  
permiVed	  by	  this	  bylaw	  unless	  the	  owner	  has	  
provided	  within	  the	  mul7ple	  family	  residen7al	  
development	  the	  number	  of	  off-‐street	  motor	  
vehicle	  parking	  spaces	  specified	  in	  Table	  1.	  	  



What	  about	  the	  zoning	  power?	  

	  

No	  person	  shall	  use	  any	  land,	  building	  or	  
structure	  for	  a	  mul7ple	  family	  residen7al	  use	  
permiVed	  by	  this	  bylaw	  unless	  the	  owner	  has	  
provided	  within	  the	  mul7ple	  family	  residen7al	  
development	  the	  number	  of	  square	  metres	  of	  
on-‐site	  amenity	  space	  specified	  in	  Table	  1.	  	  



What	  about	  the	  zoning	  power?	  

	  
No	  person	  shall	  use	  any	  land,	  building	  or	  
structure	  for	  a	  mul7ple	  family	  residen7al	  use	  
permiVed	  by	  this	  bylaw	  unless	  the	  owner	  has	  
provided	  within	  the	  mul7ple	  family	  residen7al	  
development	  the	  number	  of	  affordable	  housing	  
units	  specified	  in	  Table	  1.	  	  



What	  about	  the	  zoning	  power?	  

•  Amending	  the	  zoning	  power	  to	  expressly	  
include	  authority	  for	  inclusionary	  zoning	  –	  
legisla3on	  required	  

•  Addi3onal	  powers	  for	  par3cular	  municipali3es	  
or	  classes	  of	  municipali3es	  e.g.	  ci3es	  –	  no	  
legisla3on	  required,	  Cabinet	  can	  authorize	  



Could	  inclusionary	  zoning	  work	  here?	  

•  Development	  economics	  
– CAC	  regimes	  

•  Maintenance	  of	  affordability	  over	  3me	  
– Housing	  agreements	  

•  Stewardship	  of	  affordable	  housing	  over	  3me	  
– Regional	  and	  municipal	  housing	  corpora3ons	  
– Non-‐profit	  sector	  
– Community	  land	  trusts	  

•  Cash	  in	  lieu	  of	  affordable	  housing	  





Ques3ons?	  
	  

buholzer@younganderson.ca	  	  


